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Is an impartial jury an option
with new social media?

Caleb-Michael Files

The growth of social networking has placed enormous pressure on one of the most 
fundamental American institutions – the impartial jury. Through social networking 
services like Facebook and Twitter, jurors have committed significant and often high-
profile acts of misconduct. The Arkansas Supreme Court, recently reversed a death 
sentence because a juror Tweeted about the case during deliberations. In light of the 
significant risks to a fair trial that arise when jurors communicate through social media 
during trial, judges must be vigilant in monitoring for potential outside influences and in 
deterring misconduct.
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Introduction

The explosive growth of social networking has placed enormous pressure on one 
of the most fundamental American institutions – the impartial jury. Through social 
networking services like Facebook and Twitter, jurors have committed significant and 
often high-profile acts of misconduct.1 Two years ago, the Arkansas Supreme Court 
reversed a death sentence because a juror Tweeted about the case during deliberations.2 
In light of the significant risks to a fair trial that arise when jurors communicate through 
social media3, judges must be vigilant in monitoring for potential outside influences and 
in deterring misconduct.4

i. The Rise of Social Media
With more than two billion users, 240 million of whom are in the United States, the 

Internet has enabled global communication, connectedness and access to information on 
a scale never before seen in human history. The Internet has allowed users to broadcast 
their thoughts to millions while receiving near instantaneous responses through web-
based “social networking” or “social media” services. Perhaps the most popular online 
social network is Facebook, founded in 2004, Facebook currently has more than 800 
million active users. Its growth statistics are staggering:

Date Number of Active Users Rate of Growth
12/2004 1,000,000 -----
12/2005 6,000,000 600.00%
12/2006 12,000,000 200.00%
12/2007 58,000,000 483.33%
12/2008 145,000,000 250.00%
12/2009 360,000,000 248.28%
12/2010 608,000,000 168.98%

1See e.g., In re Methyl Tertiary Butyl Ether (MTBE) Prods. Liab. Litig., 739 F. Supp. 2d 576, 609 n.215 
(S.D.N.Y 2010) (stating that the juror misconduct on the Internet has “become a recurring problem”). I will 
use the phrases “social networking” and “social media” interchangeably.
2Dimas-Martinez v. State, No. CR 11-5, 2011 WL 6091330, at *1 (Ark. Dec. 8, 2011); see also Jeannie Nuss, 
Death Row Inmate Gets New Trial After Juror Tweet, USA Today, Dec. 8, 2011, http://www.usatoday.com/
tech/news/story/2011-12-09/juror-tweet-death-row/51741370/1 (“The Arkansas Supreme Court . . . 
tossed out a death row inmate’s murder conviction and said he deserves a new trial because one juror 
slept and another tweeted during court proceedings.”).
3See U.S. Const. amnd. VI (“[T]he accused shall enjoy the right to a speedy and public trial, by an impartial 
jury of the state”); United States v. Fumo, 655 F.3d 288, 303-08 (3d Cir. 2011) (summarizing defendant’s 
argument that “comments on Facebook and Twitter brought widespread public attention to the jury 
deliberations, creating a ‘cloud of intense and widespread media coverage . .  and [the] public expectation 
that a verdict [wa]s imminent[,]’ thereby violating his Sixth Amendment right to a fair and impartial trial”).
4See, e.g., United States v. Juror No. One, No. 10-703, 2011 WL6412039 , at *6 (E.D. Pa. Dec. 21, 2011) 
(“Courts must continually adapt to the potential effects of emerging technologies on the integrity of the 
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trial and must be vigilant in anticipating and deterring juror’s continued use of these mediums during 
their service to the judicial system.”).

Twitter, like Facebook, is growing at an astonishing rate. In April of 2010, 
Twitter representatives reported at “Chirp,” the official Twitter developer conference, 
that new users were accessing Twitter at a rate of 300,000 per day. My March of 2011, 
Twitter had approximately 200 million users. Recent reports indicate that Twitter users 
send 250 billion Tweets each day.

iI. Social Media Use by Jurors
A. Social Media and the Legal Profession

The legal profession is no stranger to social media.5 As one article observed, “jurors, 
judges, witnesses, clients, and opponents all use social media, and so too must the savvy 
litigator, both to research and prepare their case,”6 Indeed for better or worse, lawyers are 
frequently using social media to discover information about potential jurors,7 opposing 
counsel, and the judge. Reporters have used services like Twitter to “live Tweet” from 
the courtroom,8 and federal and state courts are beginning to develop a social media 
presence.9

B. Risks of Jurors’ Use of Social Media

Despite its potential benefits to the legal profession, the rise of web-based social 
networking services has “wreak[ed] havoc” in the jury box.10 The problem has not 
however, gone unnoticed. In December of 2010, Reuters reported that the “explosion 
of blogging, tweeting and other online diversions has reach into U.S. jury boxes, 
raising serious questions about juror impartiality and the ability of judges to control 
courtrooms.”11 One year earlier, the New York Times similarly reported that the “use 
of Blackberrys and iPhones by jurors fathering and sending out information about cases 
is . . . upending deliberations and infuriating judges.”12 

5See Helen W. Gunnarsson, Friending Your Enemies, Tweeting Your Trials; Using Social Media Ethically, 
99 ILL. B.J. 500. 500-04 (2011)  
6Nicole D. Galli et al., Litigation Considerations Involving Social Media, 81 PA. B.A. Q. 59, 59 (2010)
7See e.g., Carino v. Muenzen, No. L-0028-07, 2010 WL 3448071, at*10 (N.J. Super. Ct. App. Div. Aug 
30, 2010) (per curiam) Jamila A. Johnson, Voir Dire: To Google or Not to Google, ABA Law Trends and 
News (2008)
8See, e.g., Michael Lindenberger, Twitter Moves to Federal Court, Citizen Media Law Project Blog, Mar. 
2, 2009
9 See e.g., Illinois Supreme Court, District of Columbia Courts, Indiana Judiciary.
10John Schwartz, As Jurors Turn to Web, Mistrials are Popping Up, N.Y. Times, Mar 18, 2009, et Al. 
11 Brian Grow, As Jurors Go Online, U.S. Trials Go Off Track, Reuters, Dec. 9, 2010 [hereinafter Grow]
12 John Schwartz, As Jurors Turn to Web, Mistrials are Popping Up, N.Y. Times, Mar 18, 2009, et Al.
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Social networking by jurors during trial may it be at the courthouse or at home, 
carries with it a dangerous potential to undermine the fundamental fairness of trial 
proceedings. Inherently, the jury system falls on the principle that conclusions to be 
reached in a case will be induced only by evidence and argument in open court, not by 
any outside influence, whether of private talk or public print. We understand this to 
mean that jurors can discuss the case only with each other – and even then, only during 
deliberations – and jurors must be capable and willing to decide the case solely on the 
evidence presented in trial, free from external influences. 

Given the nature of social networking, juror communication about a trial through social 
media involves a substantial risk that other users will respond, whether or not the juror 
intended others do so. Because these services allow users to respond to each other’s 
communications, even one-sided communications can become “very much public 
discussions”—depending on “how others in the ‘Twittersphere’ respond.” 
The Third Circuit recently addressed this concern:

“Not unlike a juror who speaks with friends or family members about a trial 
before the verdict is returned, a juror who comments about a case on the internet 
or social media may engender responses that include extraneous information 
about the case, or attempts to exercise persuasion and influence.”

Apart from the significant potential for actual prejudice to the parties, juror 
communications about the trial through social media may undermine the public integrity 
of the judicial system. Our system of justice “depends upon public confidence in the 
jury’s verdict,” and the unseemliness of jurors using Facebook or Twitter to discuss their 
jury service may spawn public doubt about the capacity of the modern jury system to 
achieve justice.

C. Examples of Juror Misconduct

In Dimas-Martinez v. State, the Arkansas Supreme Court considered the effect of 
a juror’s mid-trial Tweets in a criminal case that resulted in a death sentence. The juror’s 
Tweets included comments such as “Choices to be made. Hearts to be broken. We each 
define the great line.” Counsel alerted the trial judge to the Tweets, and the juror admitted 
to his misconduct. The trial judge admonished the juror to stop Tweeting, but did not 
remove the juror, who subsequently continued to Tweet. The jury returned a verdict of 
guilty, upon which the trial court imposed a sentence of death. The trial court denied the 
defendant’s motion for a new trial. On appeal, the Arkansas Supreme Court reversed, 
explaining:

[T]his court has recognized the importance that jurors not be allowed to post 
musings, thoughts, or any other information about trials on any online forums. 
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The possibility for prejudice is simply too high. Such a fact is underscored 
in this case . . . because one of the juror’s Twitter followers was a reporter. 
Thus, the media had advance notice that the jury had completed its sentencing 
deliberations before an official announcement was made to the court. This is 
simply unacceptable, and the circuit court’s failure to acknowledge this juror’s 
inability to follow the court’s directions was an abuse of discretion.

In another California case, a juror commented on her Facebook page that “the 
case just keeps getting weirder” after the defendant was temporarily quarantined in 
jail due to a swine flu outbreak. A Connecticut juror wrote on Facebook that jury duty 
was “boring,” and pleaded for “[s]omebody [to] get me outta here.” That same juror 
announced “Guilty :)” on her Facebook page on the day of the verdict.

The high-profile federal corruption trial of former Pennsylvania State Senator, Vincent 
Fumo, sheds further light on the problems surrounding jurors’ use of social media during 
federal trials. In United States v. Fumo1 prosecutors charged Fumo with numerous counts 
of mail and wire fraud, tax evasion, and obstruction of justice, arising out of Fumo’s 
activities while in public office. Jury selection took place between September 8 and 
October 20, 2008, and the ensuing trial “lasted an additional five months.” On March 16, 
2009, “after four days of deliberation,” the jury returned verdicts of guilty against Fumo 
on all counts.

IIi. Minimizing the Risk of Social Media

A. Response from the Bench

Courts have responded to the challenges of social media use by jurors in a variety of 
ways.13 In October of 2011, the Federal Judicial Center (“FJC”) sent a questionnaire to all 
active and senior federal district court judges in order to “assess the frequency with which 
jurors use social media to communicate about cases during trial and deliberation,” and 
“to identify strategies judges have found to be effective and appropriate in curbing this 
behavior.” More than 500 judges responded, and according to the FJC, “most judges have 
taken steps to ensure that jurors do not use social media in the courtroom.” Only 6% of 
respondents, or 30 judges, reported that “they have not specifically addressed jurors’ use 
of social media.”

The “great majority of judges” reported having taken affirmative steps toward risk 
reduction. These steps differed depending on the judge, but most of the judges reported 
that they employ a social media jury instruction.104 Sixty percent of these judges use the 
CACM model instruction, which reads as follows:

[Before Trial:] . . . . Until you retire to deliberate, you may not discuss this case 
with anyone, even your fellow jurors. After you retire to deliberate, you may 
begin discussing the case with your fellow jurors, but you cannot discuss the case 
with anyone else until

13 The challenges of social media communications do not present themselves only to courts in the United 
States. Courts in other countries are grappling with these same issues. See, e.g., Juror Faces Contempt 
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Proceedings Over ‘Case Research,’ BBC (U.K.), Nov. 29, 2011, http://www.bbc.co.uk/news/uk- 15939922 
(discussing jurors in the United Kingdom conducting trial-related research on the Internet).

you have returned a verdict and the case is at an end. I hope that for all of you 
this case is interesting and noteworthy. I know that many of you use cell phones, 
Blackberries, the internet and other tools of technology. You also must not 
talk to anyone about this case or use these tools to communicate electronically 
with anyone about the case. This includes your family and friends. You may 
not communicate with anyone about the case on your cell phone, through e-
mail, Blackberry, iPhone, text messaging, or on Twitter, through any blog or 
website, through any internet chat room, or by way of any other social networking 
websites, including Facebook, My Space, Linkedin, and YouTube.

[At the Close of the Case:] During your deliberations, you must not communicate 
with or provide any information to anyone by any means about this case. You 
may not use any electronic device or media, such as a telephone, cell phone, smart 
phone, iPhone, Blackberry or computer; the internet, any internet service, or any 
text or instant messaging service; or any internet chat room, blog, or website 
such as Facebook, My Space, Linkedin, YouTube or Twitter, to communicate to 
anyone any information about this case or to conduct any research about this case 
until I accept your verdict.14

Beyond jury instructions, some courts have taken “additional measures . . . 
to prevent jurors from using social media during trials and deliberations.” These less 
common methods include courthouse technology bans, threats of contempt, and requiring 
jurors to sign written pledges not to communicate about the case through social media. 
With regard to written pledges, the American College of Trial Lawyers has proposed the 
following “Statement of Compliance” for jurors to sign:

I agree that during the duration of the trial in _________________,
I will not conduct any independent research into any of the issues or parties 
involved in this trial. I will not communicate with anyone about the issues 
or parties in this trial, and I will not permit anyone to communicate with 
me. I further agree that I will report any violations of the court’s instructions 
immediately.
__________________________________
JUROR No. _____

B. Crafting Social Media Instructions

After resolving to employ a social media instruction, judges must consider when to 
instruct, and how to instruct. As to timing, courts should instruct juries early and often. 

14United States v. Fumo, 655 F.3d 288, 305 (quoting JUDICIAL CONFERENCE COMMITTEE ON COURT 
ADMINISTRATION AND CASE MANAGEMENT, PROPOSED MODEL JURY INSTRUCTIONS: THE USE OF 
ELECTRONIC TECHNOLOGY TO CONDUCT RESEARCH ON OR COMMUNICATE ABOUT A CASE (Dec. 2009), 
available at http://www.uscourts.gov/uscourts/News/2010/docs/DIR10- 018-Attachment.pdf  [hereinafter 
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CACM MODELINSTRUCTION]).

I suggest an instruction in the judge’s opening remarks to the jury, as a part of 
the judge’s closing instructions before the jury begins deliberations, and at reasonable 
intervals during trial, particularly those spanning many days. 

With regard to content, a good place to start is with the numerous model social 
media instructions advanced by entities including CACM and the American College of 
Trial Lawyers. Many have offered extensive guidance on the appropriate content of a 
social media instruction, so we treat that issue only briefly.

The instruction should be specific. Although standard jury instructions prohibit 
jurors from discussing or communicating about the case, the magnitude of social 
change occasioned by social media underscores the need for additional specificity. 
Americans have become “accustomed to their always-online lifestyle,” and for some, 
“tweeting and blogging are simply an extension of thinking, rather than a form of written 
communication.” As the Tweeting juror in the Chandra Levy trial explained, he had 
“merely tweeted out of habit.

An effective social media instruction should also explain itself.  As one judge has 
remarked: “If jurors are going to be asked to sacrifice some of their personal freedom 
and forego their case-specific e-mailing, texting, blogging, instant messaging, and social 
networking for the duration of their service, they are entitled to a clear and thoughtful 
explanation of the reason.”15 The American College of Trial Lawyers seeks to address 
this concern in its model instruction by explaining the need for “a fair trial based on the 
evidence” presented in court. The instruction explains that outside information “might 
be inaccurate or incomplete, or for some other reason not applicable to this case, and the 
parties would not have a chance to explain or contradict that information because they 
wouldn’t know about it.” The instruction further explains that “[a]ny juror who violates 
[the court’s social media] restrictions . . . jeopardizes the fairness of these proceedings, 
and a mistrial could result that would require the entire trial process to start over[, which 
would create a] tremendous expense and inconvenience to the parties, the court and the 
taxpayers.”

Conclusion

The challenges of social media are great, but so is the resolve of the judiciary 
to protect the guarantee of a fair trial. There is no perfect solution to the growing risk 
of jurors committing misconduct through social networking services like Facebook and 
Twitter. After all, the jury is a fundamentally human institution, as one of the jurors 
in the informal survey reminded us by stating that “nothing” could prevent her from 
communicating through social media during a trial.
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15 Hon. Linda Giles, Does Justice Go Off Track When Jurors Go Online?, 55 BOSTON B.J. 7, 9 (Spring 
2011).


